
Court File No.:

ONTARIO
SUPERIOR COURT OF JUSTICE

B E T W E E N :

BOMBARDIER TRANSPORTATION CANADA INC.

Applicant

– and –

METROLINX and JEFFREY RANKIN

Respondents

APPLICATION UNDER rules 14.05(3)(d) and (h) of the Rules of Civil Procedure.

NOTICE OF APPLICATION

TO THE RESPONDENTS

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant.  The 
claim made by the applicant is set out on the following pages.

THIS APPLICATION will come on for a hearing on a date to be determined by 
the Court, at 10:00 a.m., at 393 University Avenue, Toronto.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any 
step in the application or to be served with any documents in the application, you or an Ontario 
lawyer acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the 
Rules of Civil Procedure, serve it on the applicant’s lawyer and file it, with proof of service, in this 
court office, and you or your lawyer must appear at the hearing.
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IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES 
ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of 
appearance, serve a copy of the evidence on the applicant’s lawyer and file it, with proof of service, 
in the court office where the application is to be heard as soon as possible, but at least four days 
before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE 
GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU 
WISH TO OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 
OFFICE.

Date:

Issued by 
Local Registrar

Address of Court Office: b

393 University Avenue
10th Floor
Toronto, Ontario
M5G 1W9

TO: Metrolinx
97 Front Street West
Toronto, Ontario
M5J 1E6

AND TO: Jeffrey Rankin
c/o Metrolinx
97 Front Street West
Toronto, Ontario
M5J 1E6
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APPLICATION

1. THE APPLICANT (“Bombardier”) MAKES APPLICATION FOR the 

following relief against the respondents (“Metrolinx” and “Rankin”, respectively) in 

respect of the July 12, 2016 notice of default (the “Notice of Default”) issued by the 

Engineer to Bombardier pursuant to GC 10, GC12.1 and GC12.2 of the June 14, 2010 

contract (the “Contract”) between Bombardier and Metrolinx for Transit City Light Rail 

Vehicles:

(a) an order maintaining the status quo between Bombardier and Metrolinx 

concerning the Contract until such time as the validity of the Notice of Default 

is finally determined through the mandatory dispute resolution process 

prescribed by the Contract;

(b) a declaration that under the terms of the Contract, Metrolinx is not entitled to  

terminate the Contract until the validity of the Notice of Default is finally 

determined through the  mandatory dispute resolution process prescribed by the 

Contract;

(c) an order staying any action by Metrolinx to terminate the Contract until such 

time as the validity of the notice of default is finally determined through the 

mandatory dispute resolution process prescribed by the Contract;
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(d) an order that the running of the seven-day cure periods prescribed by GC 10.1 and 

GC 10.2 are hereby stayed, nunc pro tunc, as of July 12, 2016 until:

(i) such time as the Dispute Review Board determines whether said cure 

provisions should continue to be stayed until the Engineer, or if necessary 

the Dispute Review Board or any Court to whom an appeal has been made, 

finally determines the Contractor Claims filed by Bombardier pursuant to 

GC 23 and GC 24 of the Contract, disputing the Notice of Default (the 

“Dispute”);

(ii) the Engineer, or if necessary the Dispute Review Board or any Court to 

whom an appeal has been made, finally determines the Dispute pursuant to 

GC 23 and GC 24 of the Contract; or

(iii) further order of the court;

(e) an order that the running of the seven-day cure period prescribed by GC 12.3 is 

hereby stayed, nunc pro tunc, as of July 12, 2016 until:

(i) such time as the Dispute Review Board or any Court to whom an appeal has 

been made, determines whether said cure provisions should continue to be 

stayed until the Engineer, or if necessary the Dispute Review Board, finally 
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determines the Dispute pursuant to GC 23 and GC 24 of the Contract);

(ii) the Engineer, or if necessary the Dispute Review Board or any Court to 

whom an appeal has been made, finally determines the Dispute pursuant to 

GC 23 and GC 24 of the Contract; or

(iii) further order of the court.

(f) an order that the running of the seven-day cure period prescribed by GC 12.4.1 is 

hereby stayed, nunc pro tunc, as of July 12, 2016 until:

(i) such time as the Dispute Review Board or any Court to whom an appeal has 

been made, determines whether said cure provisions should continue to be 

stayed until the Engineer, or if necessary the Dispute Review Board, finally 

determines the Dispute pursuant to GC 23 and GC 24 of the Contract;

(ii) the Engineer, or if necessary the Dispute Review Board or any Court to 

whom an appeal has been made, finally determines the Dispute pursuant to 

GC 23 and GC 24 of the Contract; or

(iii) further order of the court.
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(g) a declaration that under the terms of the Contract, Metrolinx is not entitled to  

draw on any letters of Credit until the validity of the Notice of Default is finally 

determined through the  mandatory dispute resolution process prescribed by the 

Contract;

(h) an order that the Engineer is hereby enjoined from issuing a certificate pursuant 

to GC12.4 of the Contract until: 

(i) the conclusion of the dispute resolution process under GC 23 and GC24 of 

the Contract in respect of the July 12, 2016 Notice of Default issued by the 

Engineer, including (if required) final determination by the Dispute Review 

Board of that Dispute; 

(ii) the Dispute Review Board renders a determination regarding the Engineer’s 

ability to issue a certificate pursuant to GC12.4 of the Contract; or

(iii) further order of the court.

(i) a declaration that the Engineer has demonstrated bias in rendering his opinion 

(pursuant to GC 10.1) that Bombardier has failed to comply with the provisions 

of the Contract and in rendering his opinion (pursuant to GC 12)  that 

Bombardier is in material default of the Contract;
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(j) a declaration that the Engineer is not entitled to issue a certificate pursuant to 

GC12.4 of the Contract until:

(i) the conclusion of the dispute resolution process under GC 23 and GC24 of 

the Contract in respect of the July 12, 2016 Notice of Default issued by the 

Engineer, including (if required) final determination by the Dispute Review 

Board of that Dispute; 

(ii) the Dispute Review Board renders a determination regarding the Engineer’s 

entitlement to issue a certificate pursuant to GC12.4 of the Contract;

(iii) further order of the court.

(k) an order for payment to Bombardier by the respondents of Bombardier’s costs 

of this application;

(l) Such further and other relief as counsel may advise and as this Honourable 

Court might permit.
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2. THE GROUNDS FOR THE APPLICATION ARE:

JURISDICTION

(a) Clauses 14.05(3)(d), (g) and (h) of the Rules of Civil Procedure and the inherent 

jurisdiction of the court.  

(b) Sections 95, 96 and 97 of the Courts of Justice Act R.S.O. 1990, c. C.43

(c) Section 6 of the Arbitration Act, 1991, S.O., c. 17

THE PARTIES

(d) Bombardier is a Canadian company with headquarters in St. Bruno, Quebec.  It has 

been manufacturing rail cars since 1974 and is one of the world’s leading rail 

manufacturers built for high-speed travel as well as for trains built for public 

transit.  Bombardier is a subsidiary of the Bombardier Transportation global group 

(the “Group”).  With 61 production and engineering sites and 18 service centres in 

28 countries, the Group is a global leader in the rail industry, covering the full 

spectrum of rail solutions, ranging from complete trains to sub-systems, 

maintenance services, system integration and signalling.  The Group’s  installed 

base of rolling stock exceeds 100,000 rail cars and locomotives worldwide.  The 

Group employs 39,400 employees, who work on the multitude of rail transportation 
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solutions worldwide.

(e) Metrolinx – formerly the Greater Toronto Transportation Authority – is an Ontario 

Crown agency that is responsible for the GO Transit system and other prescribed 

passenger transportation systems in the Greater Toronto Area. 

(f) Rankin is the “Engineer” appointed by Metrolinx as Metrolinx’s authorized 

representative, to represent and act on behalf of Metrolinx, under the Contract.  

THE CONTRACT   

(g) On June 26, 2009, Bombardier entered into an agreement with the Toronto Transit 

Commission (“TTC”) for the design and supply of 204 low floor light rail vehicles 

(i.e. streetcars) that were to be operated on existing TTC streetcar routes (the “TTC 

Legacy Contract”).  The TTC Legacy Contract included an option to purchase up to 

an additional 400 light rail vehicles from Bombardier.  A portion of this option was 

later assigned to Metrolinx so that it could order light rail vehicles (i.e. trains or 

“LRVs”) from Bombardier, for use on a new network of railway tracks that 

Metrolinx was responsible for building.  

(h) On June 14, 2010 Metrolinx exercised the option, and entered into the Contract 

with Bombardier, pursuant to which Bombardier agreed to design, build and supply 

182 LRVs for Metrolinx.  As part of the Contract, Bombardier is required to deliver 
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two different types of LRVs: single cab LRVs and dual cab LRVs.  These LRVs 

were intended to be used on new lines - the Sheppard East Line, the Eglinton 

Crosstown Line, the Scarborough RT Line and the Finch Line - that were to be 

constructed in Toronto, as part of Toronto’s Transit City development program.  

The Eglinton line requires single cab LRVs and the Finch line requires dual cab 

LRVs.  Although there have been delays in producing the Pilot Vehicles (caused by 

both Metrolinx and Bombardier), the delays have not impacted Metrolinx’s ability 

to put the LRVs in service in a timely manner.  As explained below, Bombardier 

will deliver the LRVs to Metrolinx long before Metrolinx will be ready to put the 

LRVs in service.

(i) As will be explained in greater detail in the supporting affidavits for this 

application, as a result of this Contract, Bombardier has created a significant 

number of jobs for employees in Thunder Bay (where Bombardier is the largest, 

private sector employer) and in Kingston (where Bombardier has expanded its 

manufacturing facilities and operations in order to service this Contract).  If 

Metrolinx is permitted to improperly terminate the Contract, a significant number 

of  jobs will be lost in Thunder Bay and in Kingston.  

(j) After entering the Contract with Bombardier, Metrolinx made changes to the initial 

Transit City Plan, and later launched public tendering processes to have the 

infrastructure (i.e. railway tracks, stations, platforms, wayside equipment, 

communication and signalling equipment) for the Finch and Eglinton Crosstown lines 

to be built, and later maintained, by private consortiums.  The construction of this 

infrastructure is also being managed by Metrolinx.  Metrolinx is significantly late in 
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constructing these lines:

(i) the Eglinton Crosstown Line is currently under construction but will not be 

ready to serve the public until 2021 at earliest;

(ii)        Metrolinx has not even selected a contractor to build the infrastructure for the 

Finch line yet.  When the Finch line will be ready for service is unclear, although 

Metrolinx has recently reported that Finch will be in service some time in 2022.  

(k) Metrolinx has asked Bombardier to change the delivery schedule that currently 

exists under amendment 2 of the Contract.  Bombardier has agreed to do so and is 

therefore required to deliver the first set of single cab LRVs in November 2018, for 

use on the Eglinton Crosstown Line that will not be ready until at least 2019.  The 

new delivery date for dual cab LRVs to be used on the Finch line has not yet been 

agreed to, but has to be changed since under the schedule that currently exists under 

amendment 2 of the Contract, Bombardier would theoretically be required to 

deliver the first set of dual cab LRVs in March 2017 for use on the Finch line.  

Metrolinx does not want nor is it capable of accepting delivery in March 2017, 

because the Finch line will not be ready until 2020 or much later.  In fact, the 

contract for the construction of the Finch Line has not yet been awarded -  one 

month before the March 2017 start of delivery dates under amendment 2 of the 

Contract.

(l) Because all of the LRVs are currently scheduled to be delivered well before the 

infrastructure for the LRVs will be ready, Metrolinx faces some significant cost 
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expenditures and/or liabilities that it wants to avoid:

(i) Metrolinx now wants fewer LRVs than it needed originally. Under the 

Contract, Metrolinx is contractually required to pay for 182 LRVs. These LRVs 

were intended to run on four different lines. However, Metrolinx seems to have 

indefinitely postponed two LRV lines from its transit plans, leaving only the 

Eglinton and Finch projects. Given the reduction in transit lines, it is not clear 

whether Metrolinx still requires all 182 LRVs or when they will be required.  

Metrolinx’s recent conduct suggests that it is trying to avoid having to pay for all 

182 LRVs that it is contractually required to purchase from Bombardier.

(ii) If Bombardier delivers the LRVs in accordance with its current Contract 

schedule, Metrolinx will not be able to put those LRVs into service, perhaps for as 

long as 3 years.  Accordingly, Metrolinx would have to store and maintain the 

LRVs, which is a costly proposition.  Bombardier would not agree to store the 

LRVs for more than 18 months, as there are significant risks and costs associated 

with doing so.  Metrolinx would logically also have to make provision for or 

purchase extended warranties for the LRVs, as Bombardier’s contract warranties 

would expire while the LRVs are in storage.  Bombardier estimates that the price 

of storage, maintenance and extended warranty for 15 months could exceed 10 

million dollars;

(iii) Rather than store the LRVs, under the terms of the Contract, Metrolinx 

could issue a change directive to Bombardier and change the current delivery 

schedule. However doing so would require Bombardier to temporarily suspend 

work on the LRV project and Metrolinx would have to compensate Bombardier 

accordingly.  Metrolinx is well aware that issuing a change directive to suspend 

work comes with a cost, given that it issued a similar directive to Bombardier in 

2011.  

(iv) Metrolinx has used a public-private-partnership (“PPP”)  business model to 
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construct and maintain the infrastructure.  It will also use the PPP model to 

maintain the LRVs on the Eglinton Crosstown line.  Metrolinx has committed to 

provide the LRVs purchased from Bombardier to the PPP for the Eglinton 

Crosstown line by a specified date.  Based on the project agreement with the PPP, it 

appears that if Metrolinx cannot meet that commitment, it will have to compensate 

the PPP for delay.  Given the size of the PPP and the nature of the PPP contract, , 

one would expect the amount of compensation to be paid in the event of delay to be 

significant.  Under its Contract with Bombardier, even if Bombardier were the 

cause of Metrolinx’s late delivery of revenue service LRVs (which it is not), 

Bombardier’s exposure for late delivery of LRVs is limited to a liquidated damage 

amount of $1500 per day, per LRV.   Even so, the Contract limits the liquidated 

damage amount recoverable by Metrolinx to a cap of 5% of the “Currently 

Determined Contract Price”.

(m) It appears Metrolinx is trying to: (a) get out of its contractual obligation to purchase 

all 182 LRVs; (b) blame Bombardier for its delays; and (c) shift the cost of those 

delays to Bombardier.   Perhaps not surprisingly, in July 2016, Metrolinx’s 

Engineer   served Bombardier with the Notice of Default, essentially alleging that 

Bombardier had failed to comply with: (a) general scheduling requirements; (b) 

scheduling requirements relating specifically to the delivery of two pilot vehicles; 

(c) a technical specification relating to load levelling requirements; and (d) its 

obligation to supply skilled workers, products, plant and equipment at a plant 
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located in Sahagun, Mexico.

(n) Bombardier disputes these allegations of material default, and has challenged the 

validity of the Notice of Default, through the dispute resolution process prescribed 

by the Contract.  At present, Bombardier has filed its submissions contesting the 

validity of the Notice of Default and is awaiting a decision from the Engineer who 

is required to render a decision on this issue.  Once the Engineer renders his 

decision, the dispute resolution process allows either party to challenge Metrolinx’s 

Engineer’s decision and to have the matter determined by a three-person Dispute 

Review Board, as provided for under the Contract.  Indeed, on February 3, 2017 

Bombardier appointed its member to the Dispute Review Board, and intends to use 

the dispute resolution process to its fullest.  Metrolinx has yet to appoint a member 

to the Dispute Review Board even though it was contractually required to do so by 

February 3, 2017.

(o) Although Metrolinx was fully aware that Bombardier was challenging the Notice of 

Default in accordance with the dispute resolution process in the Contract, on 

October 28, 2016 Metrolinx served Bombardier with a Notice of Intention to 

Terminate the Contract (the “Notice of Intention”).  Under the terms of the 

Contract, the Notice of Intention could only be served and ultimately, the Contract 

can only be terminated, if the Notice of Default was indeed valid in respect of its 

allegations that Bombardier was in material default - all of which is to be 
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determined under the dispute resolution process provided for in the Contract.  

(p) Since the Notice of Intention to Terminate, the parties have had without prejudice 

discussions, the details of which are not included in this application record.  

However, Bombardier now strongly believes that Metrolinx will try to terminate 

the Contract shortly.

(q) Metrolinx and Bombardier both expressly agreed in the Contract, that they have a 

responsibility to try to resolve any disputes, including disputes of this nature 

amicably and expeditiously.  They have specifically agreed that any disputes of this 

nature must be submitted to a mandatory dispute resolution process for resolution.  

In accordance with its contractual rights and in good faith, Bombardier is currently 

utilizing this mandatory dispute resolution process to assess the validity of the 

Notice of Default.  If Bombardier’s challenge is successful, the Notice of Default 

will be invalid and struck. Metrolinx should not be permitted to take any steps to 

terminate the Contract until the issue of the validity of the Notice of Default is 

finally determined through the mandatory dispute resolution process agreed to by 

both parties.

(r) If Metrolinx is permitted to terminate the Contract, and it is later determined that 

the Notice of Default is indeed invalid, irreparable harm will be suffered by the 

significant number of people currently being employed by Bombardier to complete 

the Contract.  This includes a significant number of employees who are currently 
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working in Bombardier’s facilities in Thunderbay and in Kingston.  The harm to 

Bombardier will also be significant and irreparable.  Amongst other things, a 

termination will adversely affect Bombardier’s ability to obtain further contracts, 

and could permit Metrolinx to call on a letter of credit posted by Bombardier for a 

significant sum. 

(s) Bombardier has therefore brought this application to seek a stay of certain of the 

default provisions under the Contract, until such time as the validity of the Notice 

of Default has been finally determined through the mandatory dispute resolution 

process.

(t) Metrolinx’s Engineer, having issued the Notice of Default, has himself formed the 

opinion that Bombardier is in material default under the Contract.  Under the 

dispute resolution process, the Engineer must now make a determination regarding 

Bombardier’s claim challenging the validity of the Notice of Default.  The 

Engineer’s communications to Bombardier in dealing with this issue plainly show 

that the Engineer did not independently evaluate and render opinions in respect of 

the allegations raised in the Notice of Default, but instead, simply adopted 

Metrolinx’s positions and carried out Metrolinx’s instructions, thereby 

demonstrating bias or perceived bias in favour of Metrolinx.  This is a clear 

violation of his express, contractual obligation to be impartial. For this reason, 

Bombardier is concerned that the Engineer has demonstrated an inability to act 
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impartially.  Accordingly, Bombardier is also seeking an order replacing Rankin as 

Engineer for the purpose of determining the validity of the Notice of Default

(u) There is no urgency that requires Metrolinx to circumvent the dispute resolution 

process:

(i) Under the terms of the Contract, Bombardier is not required to deliver 

LRVs for use in service for another two years; and

(ii) In two years, Metrolinx still will not have completed the infrastructure for 

the LRVs, and cannot put them into service due to its own failure to provide the 

infrastructure in accordance with its own schedules.

(v) Bombardier has invested a great deal of money and mobilized significant resources 

to ensure that it will meet its contractual obligation to deliver the LRVs in two 

years.  The purpose of the proceedings before the Dispute Resolution Board is to 

determine whether Metrolinx must continue to perform the Contract, or whether it 

can follow through with its intention to terminate.  If Metrolinx is permitted to 

terminate now, Bombardier would lose this procedural right, and would suffer 

irreparable harm.

The Dispute Resolution Process under the Contract

(w) GC 23, GC24 and Schedule F of the Contract, prescribe a comprehensive process 

for making claims and resolving disputes that arise under the Contract. This dispute 
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resolution process is intended to provide the parties with an efficient and 

expeditious means for resolving disputes, and also provides that while any such 

disputes are pending, Bombardier can be required to continue performing its 

obligations under the Contract.  Any claims Bombardier might assert against 

Metrolinx, called a “Contractor Claim”, involves the following steps:

(i) Bombardier gives a “Written Notice” to the Engineer which sets out the 

particulars of the Contractor Claim;

(ii) Within 60 days thereafter (or such other period as may be agreed on by the 

Engineer in writing), Bombardier submits a “Written Statement of Claim” 

describing the facts and circumstances of its claim;

(iii) Within 60 days thereafter (or such longer period of time as is required by 

the Engineer), the Engineer issues a determination of the validity of the 

Contractor Claim;

(iv) If either party disputes the Engineer’s determination of the Contractor 

Claim, within 60 days of receiving the Engineer’s determination, the 

disputing party gives the other party a notice of dispute;

(v) The parties shall make all reasonable efforts to resolve the Dispute by 

amicable negotiations.  Such negotiations are to be initiated within 10 days 
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of the notice of dispute being received; and

(vi) If the Dispute is not resolved within 30 days of the notice of dispute being 

received, then a three-member “Dispute Review Board”  must be struck and 

the Dispute will be referred to it for resolution.  After a hearing, the Dispute 

Review Board makes a ruling on the Dispute that is binding on the parties, 

except for specifically provided rights of appeal.

The Default and Termination Provisions of the Contract

(x) GC12 of the Contract provides a mechanism for Metrolinx to terminate the 

Contract if Bombardier is in “material default” of its obligations under the 

Contract.  The process involves the following steps:

(i) In the event that Bombardier is in material default of the Contract, then the 

Engineer may serve written notice (a “Default Notice”) to Bombardier, 

specifying the alleged default;

(ii) If the material default continues for seven business days after the default 

Notice, Metrolinx may serve on Bombardier written notice of its intention 

to terminate the Contract (a “Notice of Intention to Terminate”);

(iii) If (A) the material default continues for seven business days after the Notice 
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of Intention to Terminate, and (B) the Engineer issues a certificate “that 

sufficient cause exists to justify such action”, then Metrolinx may terminate 

the Contract and serve notice of termination on Bombardier; and

(iv) As with all decisions, interpretations, determinations and findings of the 

Engineer under the Contract, any determination by the Engineer that:

(A) Bombardier is in material default of the Contract; or

(B) sufficient cause exists to justify Metrolinx terminating the Contract,

is subject to the dispute resolution process under GC 23, GC24, and 

Schedule F of the Contract.

THE ENGINEER’S PURPORTED NOTICE OF DEFAULT, AND THE 
DISPUTE RESOLUTION PROCESS UNDER THE CONTRACT

(y) Bombardier’s Notice of Intention to Terminate the Contract is unlawful and 

improper under the Contract for the following reasons:

(i) The Notice of Intention is based on the Notice of Default;

(ii) The validity of the Notice of Default is now subject to the dispute resolution 
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process provided for in the Contract;

(iii) If the Dispute cannot be resolved by the parties or by the Engineer’s 

determination under GC23.6, then the Dispute will ultimately be determined 

by the Dispute Review Board;

(iv) While the dispute resolution process is still in process with respect to the 

very question of whether or not Bombardier is in material breach of the 

Contract, Metrolinx has no right to take any action based on those alleged 

material breaches.  To do so is contrary to the bargain that the parties made, 

and the clear scheme and wording of the Contract.

(z) Similarly, it would be unlawful and improper under the Contract for Rankin to take 

any steps in furtherance of the termination for default provisions of the Contract 

(GC12) while the validity of the Notice of Default is subject to the dispute 

resolution process.

3. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing 

of the application:

 the affidavit of  Lamia Orfali, sworn February 7, 2017;
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 the affidavit of Carolyne Leroux, sworn February 7, 2017;

Date: February 10, 2017
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